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District Court of Philadelphia, December, 1852. 

NORTH AMERICAN INSURANCE COMPANY VS. LEVY. 

1. When the plaintiff, as insurer, by several counts claims damages for expenses 
alleged to have been incurred in the investigation of representations falsely and 
fraudulently made to him by the defendant, for the purpose of procuring a policy 
upon the life of his debtor, and no evidence is given to support these counts, but 
evidence that certain representations made by defendant at the time was pro- 
duced, a count in trover joined with them is not sustained. 

2. Whether, if such a policy were fraudulently procured, trover would lie for it. — 

3. It seems, if there be any common law remedy, detinue is the proper one ; but re- 
dress might be sought in a Court of Chancery upon an application for a surrender 
of the policy for cancellation. 

This action was brought to recover a policy of insurance alleged 
to have been fraudulently obtained from plaintiffs, as also damages 
for so obtaining the same and refusing to redeliver it. 

The defendant insured the life of Jno. B. Sturdevant, represent- 
ing him in good health and of a certain age, and producing a cer- 
tificate of his health, said to be given by his family physician. 

Plaintiff offered various witnesses to prove that the representa- 
tions made were false — that defendant had falsely stated the 
amount of indebtedness of said Jno. B. Sturdevant to him, which 
was part of his declaration at the time the policy was procured ; that 
said Sturdevant was not in good health ; that his age was greater 
than alleged, and that the physician giving the signature was not 
his family physician. 

After hearing the testimony, the judge ordered a non-suit. 

This was a motion to take off non-suit. 

Chas. E. Lex $ H. M. Phillips, Hsq'rs, for Plaintiffs. 

0. M. Husbands § Wm. L. Hirst, Usq'rs, for Defendant. 

On the authority of Shriver vs. Meyer, therefore, the majority of the court decide 
in the case before us that Eliza B. Ely took a fee simple estate in the lots in ques- 
tion under the will of Mr. Calt, and the judgment of the Common Pleas is accord- 
ingly affirmed. — Wood vs. Bills. 
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December 18, 1852, the opinion of the Court was delivered by 
Stroud, J. — The defendant, as a creditor of John B. Sturde- 
vant, obtained from the plaintiffs an insurance on the life of Stur- 
devant. In less than a year from the date of the policy, and with- 
in the time to which the insurance extended, and whilst Sturdevant 
was living, the plaintiffs say they discovered that several represen- 
tations which the defendant had made to them in respect to the 
age, the state of health of Sturdevant, and the amount of the debt 
due by him to the defendant, had been falsely and fraudulently 
made. On this alleged discovery they tendered to the defendant 
the money which he had paid as a premium for the insurance, and 
at the same time gave him notice that they regarded the policy as 
void in consequence of the false and fraudulent representations 
which they asserted he had made. 

They soon afterwards instituted this action. The declaration 
filed is in covenant, and contains numerous counts. 

The first of these is in trover for the policy of insurance. The 
other counts, although varying in some particulars of statement, may 
be classed together as demanding a reimbursement of expenses 
alleged to have been incurred by the company in the investigation 
of the representations made by the defendant falsely and fraudu- 
lently, in order to procure the policy. 

No evidence whatever was given to sustain any of the last-men- 
tioned counts, and they may at once be dismissed from inquiry. 

After receiving all the evidence offered by the plaintiff, a non- 
suit was ordered under the 7th section of the Act of 11th March, 
1836, relative to this Court. 

A motion has been made to set aside this non-suit. 

This motion raises but one question : whether the evidence given 
sustains the count in trover for the policy. 

No precedent for such an action has been found. It is sought to 
be maintained on the ground that as under similar circumstances 
a Court of Equity would compel the surrender of the policy for 
cancellation, a court of common law ought to reach the same end 
by the common law remedy which has been resorted to. 
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The novelty of the attempt, the want of precedent for a similar 
use of the action, does not, it is true, in itself, constitute an insur- 
mountable objection to the plaintiff. But it certainly furnishes a 
very strong presumption against it. With equal reason, trover 
might be brought by an obligor of a bond, or a maker of a promis- 
sory note, whenever fraud in the .procuring of these instruments 
would be an available defence to the usual common law actions of 
debt or assumpsit. But such a procedure would be an unheard of 
novelty. 

It is said, the person whose life has been insured by his creditor, 
may be the most important witness to show the state of his health, 
at the time when the insurance was effected. And consequently, 
to wait until an action has been brought upon the policy, by reason 
of his death, would operate to the detriment of the insurer, in the 
loss of this evidence. But disease, so latent as to elude the detec- 
tion of a physician, could scarcely be known to a creditor of any 
one, whose life might be the subject of insurance, and unless the 
representation supposed to be false were knowingly or rashly made, 
it would not, speaking generally, vitiate the policy. 

Whether, admitting the policy to be incapable of enforcement, 
by reason of its fraudulent procurement, the insurer is entitled to 
its possession, may be very questionable. By the commercial law, 
payment cannot be demanded of a bill of exchange or promissory 
note, without a contemporaneous surrender of the instrument. 
Howard v. Robinson, 7 B. & C, 90, but this is grounded on the 
custom of merchants, and is peculiar and restricted to negotiable 
evidences of debt. The rule of the law as to other documents, 
generally, if not universally, is otherwise, and in defect of this 
element, it is not easy to perceive how the action of trover could 
have any basis. 

If any common law remedy can be supported on the state of 
facts existing in the evidence of this case, detinue would seem to 
be the proper one. 

But there is no necessity in any view, which can be taken of the 
subject, to sustain either trover or detinue. 
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Oar courts are now invested with chancery powers. The plain- 
tiff might hare sought redress there, and if entitled to recover what 
he claims, he may obtain a surrender of the policy for cancellation. 
Equity proceedings are better suited to the nature of such an investi- 
gation, than an action at common law. 

Motion dismissed. 
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In the Supreme Court of the United States, January, 1853. 

Navigable Stream — License. — By the law of Pennsylvania, the river 
Delaware is a public navigable river, held by its joint sovereigns in trust 
for the public. 

Riparian owners in that State have no title to the river or any right 
to divert its waters unless by license from the States. 

That such license is revocable, and in subjection to the superior right 
of the State to divert the water for public improvements, either by the 
State directly or by a corporation created for that purpose. 

The proviso to the provincial acts of Pennsylvania and New Jersey of 
1771 does not operate as a grant of the usufruct of the waters of the 
river to Adam Hoops and his assigns, but only as a license or toleration of 
his dam. 

As by the laws of his own State the plaintiff could have no remedy 
against a corporation authorized to take the whole waters of the river for 
the purpose of canals or improving the navigation, so neither can he sus- 
tain a suit against a corporation created by New Jersey for the same pur- 
pose, who have taken part of the waters. 

The plaintiffs being but tenants at sufferance in the usufruct of the 
water to the two States who own the river as tenants in common, are not in 
a condition to question the relative rights of either to use its waters with- 
out consent of the other. 

This case is not intended to decide whether a first licensee for private 
emolument can support an action against a later licensee of either sovereign 
or both, who, for private purposes, diverts the water to the injury of the 
first. — Geo. Rundle et al vs. Delaware and Raritan Canal Co. Opinion 
per Gkiee, J. 



